This paper discusses the foreign investment protection regime and policy of Israel, analyzes the central features of its bilateral investment treaties (BITs), and argues that time has come to use these treaties as a tool to attract foreign investment to the country, in particular in the energy sector. It shows that until now, BITs have been concluded mainly with developing and transition-economy countries and as a means to protect Israeli investors in those countries. This policy has been based on the perception that only developing countries with politically unstable regimes and corrupt or non-independent judiciaries need such treaties, while Israel can rely on its good reputation of being a democratic state, based on the rule of law, with a free-market economy and a well-reputed judiciary to attract FDI. The paper argues that not only is this viewpoint incompatible with current trends in International Investment Law where more and more BITs are concluded between developed countries, it must also be revised on the background of what has occurred in Israel over the last few years in the energy sector. The paper describes the long saga of the regulatory changes in relation to the natural gas sector, ever since huge offshore gas fields were discovered, including the Supreme Court's rulings on the changes of the tax regime and on the stabilization clause, and analyses its impact on the investment climate. The paper presents original data on this impact and suggests policy recommendations based on the analysis of the situation.
Introduction

*
As I will show in this article, Israel has traditionally not seen international investment treaties as a means to attract foreign investment. The perception among the officials in charge of the field in Israel's Ministry of Finance has been that only developing countries with politically unstable regimes and corrupt or non-independent judiciaries need such treaties as a means to provide steadfast protection against arbitrary governmental actions. Since Israel has a good reputation of being a democratic state, based on the rule of law, with a free-market economy and a well-reputed judiciary with a proven record of independence, they believe that foreign investors can feel confident that their investments will not be arbitrarily harmed by the government. And if harm should befall them, they can rest assured that they will be duly compensated. In fact, the policy makers feared that to sign bilateral investment treaties (BITs) with developed countries might send a bad signal to the international markets and cause investors to view Israel as an unstable developing economy.
In this article, I will argue that not only is this viewpoint mistaken and incompatible with current trends in International Investment Law where more and more BITs are concluded between developed countries, it can also not be maintained any longer given what has occurred in Israel over the last few years in the energy sector. There are reasons for concern that the Via Dolorosa that a major foreign investor has been subjected to, with endless recurring changes of the rules and policies that apply to one of the largest single foreign investments in the country's history, has seriously harmed its reputation and almost brought to a halt foreign investment in energy exploration. In view of these developments, it is imperative to reassess the country's investment policies. In particular, one should reconsider the use of international investment treaties as a means to restore the trust of potential foreign investors in the energy sector, so that oil and natural gas exploration in Israel can be resumed at an optimal level.
The article will proceed as follows: Section 2 will describe Israel's existing bilateral investment treaties and analyze briefly their provisions and the rationales behind them. Section 3 will proceed to describe the ongoing saga of the attempt to regulate the development of the rich natural gas fields discovered in Israel's Exclusive Economic Zone and the many regulatory setbacks experienced by the US company Noble Energy and the other investors in the natural gas sector, including the recent ruling by the Israel Supreme Court that struck down the stabilization clause of the gas framework. In Section 4, I will argue for a reassessment of Israel's foreign investment policies based on these and other recent developments.
Israel's foreign investment protection regime: A brief survey of the relevant international treaties
Israel's Bilateral Investment Treaties
Israel is a party to around forty BITs, about 35 of which are in full force. The rest of them have either been terminated or have not yet been ratified. Because of incomplete available information and conflicting accounts about which BITs are in force, the present author has compiled a list of Israel's current BITs (including one free trade agreement with an investment protection chapter) with details about their date of signature, date of entry into force, amendments and current legal status. The list is attached as Annex 1 to this paper.
Almost all of these forty treaties were concluded with developing countries or with Eastern European countries in transition. Only two of the BITs are with developed countries, namely with Germany and France. It is however doubtful whether the BIT with France, concluded in 1983, is still in force, 1 and the BIT with Germany, concluded in 1976, is a quite old and not very sophisticated agreement, and it does not include an Investor-State Dispute Settlement ("ISDS") clause.
2 Its importance is also very limited, because it only applies to German investments in Israel if such investments have been "admitted by Israel by a document of admission", 3 and apparently very few, if any, such investments have been made. 4 The vast majority of the states on the list are from Eastern Europe (21), some of which are today EU member states (12). Several others are in the Eurasia region (such as Armenia, Azerbaijan, Kazakhstan, Turkmenistan and Uzbekistan) and some in the Far East (China, India, Korea, Mongolia, Myanmar and Thailand). Four are in Latin America (Argentina, El Salvador, Guatemala and Uruguay) and only three in Africa (Congo, Ethiopia and South Africa).
Israel is not a party to any regional or plurilateral investment treaty (such as the Energy Charter Treaty), and none of its current Free Trade Agreements ("FTAs") that are in force include investment protection chapters. The only exception to date is the FTA with Colombia, signed in 2013 but not yet ratified by Colombia. 5 This FTA includes a detailed chapter on reciprocal investment protection (Chapter 10), including an ISDS mechanism. In addition, in some of the new FTAs being negotiated now, especially with Asian countries, an investment chapter is contemplated. 
Israel's policy in relation to international investment treaties
The fact that almost none of the states on the list are from developed, traditionally capital-exporting countries, can teach us a few things about Israel's global investment policy. First, it means that the Israeli Government views BITs primarily as a tool to protect Israeli investments abroad and not as a tool to 1 According to information obtained from Israel's Ministry of Finance, the status of the treaty is in dispute between the parties:
Israel is of the opinion that it expired in 1995, ten years after its entry into force, and only applied for another 20 years to investments made prior to 1995 (in accordance with Article 12 of the Agreement). Hence, in 2015, the treaty expired completely. France, however, maintains that it is still in force. It was therefore included in the list of the bilateral investment agreements with third countries notified by EU Member States as agreements in force that they wish to maintain. See OJ C 149, 27.4.2016, p. 1-124. In the UNCTAD database, it is also designated as "in force". 2 
Treaty between the Federal Republic of Germany and the State of Israel concerning the Encouragement and Reciprocal
Protection of Investments (24.6.1976), Article 10. 3 Ibid., Article 1(c)(ii) which provides that the said term "investment" shall refer: "in respect of investments in the territory of the State of Israel, to all investments admitted by Israel by a document of admission." The meaning of such a document is elaborated in the Protocol to the agreement, which in Ad Article 1(a), provides: "The expression 'document of admission' shall mean a document by which the State of Israel admits into its territory for the purposes of the Treaty an investment by a national or company of the Federal Republic of Germany." (emphasis added -A.R.). In other words, the Israeli authorities must have issued such a document, which in effect acknowledges that the investment will be subject to the BIT, in order for the BIT to apply to it. In contrast, for Israeli investments in Germany, there is no such formal requirement. Rather, the definition is: "in respect of investments in the territory of the Federal Republic of Germany, to all investments made in accordance with its legislation". 4 Israeli officials that I spoke to were not aware of any such "document of admission" ever issued. 7 Europe accounted for about 21%. If the Israeli Government had thought that BITs are needed in order to boost FDI from those countries, one would expect it to have made efforts to conclude BITs with them. Instead, the Government's efforts have to date been almost exclusively directed towards developing countries, and in particular former members of the Communist Bloc, which have been very attractive to Israeli investors since the fall of the Iron Curtain, 8 and countries in Asia, 9 none of which have been major sources for investments in Israel. 10 As recounted by one of the officials in charge of Israeli BITs in 1999: "We are mainly interested in countries that are potential targets for Israeli exports and investments, such as Eastern Europe, China, India, Korea, with which we already have agreements, Latin America, Russia, Singapore, Brazil, Chile and other with which we intend to sign agreements in the near future."
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One must therefore ask oneself why the Government thinks that BITs are not required in order to attract FDI to Israel. It would seem that the policy makers are of the opinion that Israel's reputation as a democratic state based on the rule of law, with an independent judiciary and strong protection of private property, makes BITs unnecessary 12 (although they still believe investment incentives are required 13 ). Unlike the situation in politically unstable regimes, or in countries with a corrupt or non-independent judiciary, where BITs are required in order to provide a steadfast protection against arbitrary governmental actions, none of the kind is required in Israel, they reason.
14 They see that foreign investment is flowing in abundance from the West without the international guarantees provided by BITs, and it must be because foreign investors know that in Israel their investments will not be subject to expropriation or other arbitrary government measures, or at least if they are, there will be full compensation. In fact, interviews with officials in charge of this field in the Ministry of Finance, 15 as well as a published article by one of them, 16 reveal that the perception among them is that to sign BITs with developed countries might send a bad signal to international markets that could hurt Israel's credit . The average of investment transactions for 2012-2014 from the whole world was $9.2 billion, and from the U.S.A. it was $2.2 billion. FDI from Europe (including Eastern Europe) amounted to $1.9 billion. 8 For instance, in 2014, Israelis invested over $1.5 billion in European former Communist countries (ibid.). 9 In 2014, total Israeli investment in Asia and Oceania amounted to $5.8 billion. If we subtract the shares of Australia and Japan (developed countries), the amount is $3.3 billion. 10 Only lately, China has become a growing source for foreign investment in Israel, but that was not the case over twenty years ago when the BIT with China was signed. 18 Bad experience with past negotiations with developed countries has also had an impact. In such negotiations, Israel was asked to give up its right to maintain regulatory flexibility in the field of foreign currency control and it was felt that this may harm state sovereignty in case of emergency situations. 19 Finally, one could speculate that the desire to protect the state from international law suits has also played a role. If most of the FDI comes from (developed) countries with which there are no BITs, it means that the risk of an ICSID (or other international tribunal) claim by disgruntled foreign investors is significantly reduced.
Main features of existing BITs
Israel's existing BITs extend protection to foreign investments and investors, as defined in the respective treaty, originating from the parties to the treaty. The BIT's are centered on the post-establishment phase, and generally do not relate to the pre-establishment phase. In other words, Israel has not committed itself to permit free and equal entry to foreign investors, although, in practice, restrictions on entry are rare. While most of the treaties include commitments to "encourage and create favorable conditions for investments by investors of the other Contracting Party" as well as a commitment to "admit such investments", 20 this last commitment is subject to the Party's legislation. Thus, to the extent that existing legislation restricts entry, the treaty does not overcome such a restriction.
The substantive protections extended to foreign investors by Israel's BITs include most of the regular ambit: Fair and Equitable Treatment (FET), National Treatment, Most Favored Nation (MFN) Treatment, Full Protection and Security, Compensation in case of Direct or Indirect Expropriation and Right of Repatriation, although there are differences in formulations that need to be noted.
The FET provision is not limited to the minimum standards of Customary International Law, 21 as in the 2004 US Model BIT. 22 The same applies to the Full Protection and Security provisions. These provisions therefore provide an effective source of protection against substandard treatment by host governments. However, in Israel's Model BIT, adopted in 2003, and in BITs concluded since then, the FET obligation has an addition to it that may be restrictive: "in accordance with the provisions of this Agreement".
23
The precise meaning and significance of this addition is unclear and the government did not provide any 17 explanations to the change. 24 On the one hand, it is untenable that because of this addition, the content of the FET obligation is limited to the protection provided by other provisions of the BIT. That cannot be the correct interpretation, because it would mean that the FET provision is redundant and does not add anything to the already existing provisions. It would go against the principle of effectiveness in treaty interpretation. 25 On the other hand, that very same principle also mandates that we give some meaning to these added words ("in accordance with the provisions of this Agreement"). It would seem to me that this addition should be read on the backdrop of the debate that has erupted over the last few years on whether the FET treatment guaranteed by BITs is identical to the FET standard guaranteed by Customary International Law (which is a quite minimal standard, especially if we interpret it according to the 1926 Neer Case), 26 or whether it represents a higher, treaty-based, standard. Most investment arbitration tribunals have ruled in accordance with the latter approach, which entails a higher level of protection for foreign investors. 27 Unlike the North American Free Trade Agreement (NAFTA) and the US Model BIT, where the standard is explicitly linked to "international law" and comes under the heading "minimum standard of treatment", 28 Israel's Model BIT and the BITs signed since 2003 link the FET treatment to "this Agreement". I would submit, therefore, that the intention is to clarify that the standard is not the minimum one ensured by Customary International Law, but rather a higher treatybased standard. According to this proposed interpretation, we give meaning and significance both to the FET provision as a whole, saving it from redundancy, as well as to the added words "in accordance with the provisions of this Agreement".
It should be noted that the 2003 Model BIT, and the BITs signed since 2003, also include a limitation on the application of the MFN obligation to the effect that it does not apply to benefits resulting from BITs signed before 2003. Hence, the limitation arising from the additional wording in the FET provision discussed above cannot be circumvented by relying on the MFN provision. On the other hand, while there is no FET provision in the Israel-Kazakhstan BIT of 1995, the MFN provision in this BIT is not restricted, so that an FET obligation can be "imported" from other treaties.
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Most of Israel's BITs do not include an umbrella clause, i.e., a provision where the host state undertakes -as a matter of public international law -to observe contractual obligations entered towards the foreign investor. Such provisions are found only in eight out of Israel's BITs, namely those with Belarus (2000), Bulgaria (1993), Latvia (1994), Lithuania (1994), Slovakia (1999), Turkey (1996) , Turkmenistan (1995) and Ukraine (1994).
All of Israel's BITs, except for the one with Germany (1976), include provisions on binding dispute settlement procedures between the foreign investor and the host state (ISDS). In addition, there are provisions for binding inter-state dispute resolution. Most of the BITs do not restrict the types of disputes that are subject to ISDS. 30 Some of them talk about "dispute on an investment", 31 which would seem to exclude other types of disputes. Two BITs limit the application of the dispute settlement mechanism to 24 In the official brief published on the new Model BIT, where changes are explained, this change is not even mentioned. certain defined disputes only, and not others. The most restrictive one is the BIT with China (1995), which limits such arbitration to "the amount of compensation in the case of expropriation". 32 Hence, if there is a dispute about any of the other substantive obligations under the BIT, including the question of whether an expropriation, as defined in the Treaty, has occurred, a foreign investor will probably not be able to bring the dispute to binding arbitration, unless the host state consents. 33 A less drastic limitation is found in the BIT with Bulgaria (1993) where ISDS claims between the investor and the host-state can only be brought in relation to disputes under Article 4 (Compensation for Losses), Article 5 (Expropriation), Article 6 (Repatriation of Investment and Returns) and Article 11 (Application of Other Rules). 34 Hence, violations of the FET (Article 2), MFN and National Treatment (Article 3) obligations cannot be enforced through ISDS. 35 All of the BITs provide that prior to binding arbitration, the investor and the host state shall try to settle their differences amicably, some as a binding requirement and others "as far as possible". Most of them set a minimum time period for such efforts that range from three months (most common) 36 to six months, 37 and in one case even 18 months. 39 For instance the BITs with Slovenia, Uzbekistan, Ukraine, China, Hungary, Albania, Armenia, Korea, Slovakia, Lithuania, Latvia, Georgia and Turkmenistan. 40 The BITs with Romania and Turkey. 41 For instance, the BITs with Azerbaijan, Thailand, the Czech Republic, Croatia, Ethiopia, Argentina and Serbia. 42 Probably because Poland was not an ICSID party when the BIT was signed.
BIT with Cyprus offers, in addition to domestic courts, ICSID or ad hoc arbitration, also ICC arbitration. 43 The choice of the venue is at the option of the investor.
The ongoing saga of natural gas regulation in Israel and its impact on the investment climate
The discovery of natural gas
After decades of Israel being almost exclusively dependent on imported energy, and five years after commencement of domestic natural gas production from the Mari-B project in 2004, in 2009-2010, private explorers finally found significant sources of energy that not only can supply a large share of the State's own needs, but also turn it into a future exporter of energy. This transformation occurred as a result of the finding of several gas fields within Israel's offshore Exclusive Economic Zone (EEZ) in the Mediterranean Sea. Two of the main fields -Tamar, estimated to hold 280 BCM (billion cubic meters) discovered in 2009 (and 310 BCM with "Tamar South-West" that was discovered later), and Leviathan 621 BCM, 44 discovered in 2010 -were the biggest deep-water natural gas finds in the world for those years.
45 These discoveries were followed by the Tanin gas field in 2012, with 22 BCM, and Karish in 2013, with 32 BCM. To get an idea of the magnitude of these discoveries, we should mention that Israel's total consumption of natural gas in 2015 was around 8.4 BCM. 46 There are high chances that more gas fields and even exploitable oil deposits will be found within Israel's EEZ. 47 Most of the license holders for these gas fields are Israeli companies, the largest of which is the Delek Group controlled by the Israeli tycoon Yitzhak Tshuva. But there is also one large foreign investor and explorer -Noble Energy Inc. -a U.S. oil and natural gas exploration and production company, which holds about 35% of the Tamar field, 40% of the Leviathan field, and 47% of the Tanin-Karish fields. 
The Sheshinski committee -an increase in taxes
Following the discoveries, several Non-Governmental Organizations ("NGOs") and Members of Knesset raised the claim that the people's (i.e., the Government's) share in these huge energy resources was too small. They called for a steep increase in the royalties that the concessionaires were required to pay the Government (12.5%) and in the taxes due on the enormous profits that they were expected to make. In response to these calls, and to various private bills introduced in the Knesset to this effect, the Government in April 2010 appointed the Committee to Review the Fiscal Policy in the area of Oil and Gas Resources, headed by the economist Prof. Eytan Sheshinski ("The Sheshinski Committee"). The Committee submitted its conclusions in January 2011. 49 It recommended introducing a levy on oil and gas profits that is to be determined according to the ratio between the accumulated income, after deducting the expenses of the project, royalties and levies paid in the past, and the total investment in the exploration and initial development of the field. The Committee recommended against changing the rate of the royalties. Subsequently, in April 2011, the Oil Profits Taxation Law, 2011 (later renamed the Natural Resources Profits Taxation Law, 2011), a law largely based on the Sheshinski Report, was passed by the Knesset. 50 As a result, the owners of the gas fields became liable to a much higher tax burden than they had expected when they acquired the concession to explore for the gas. This law was constitutionally challenged by some of the gas companies and their shareholders, but the Supreme Court dismissed the challenge in August 2012. 51 The Court held that the government has the right to increase its stake in oil and gas discoveries and dismissed the claim that this was a retroactive imposition of a tax:
The new law that was legislated raises the tax rate on profits that will be produced from oil and gas after its legislation. It does not apply on revenue previously produced. This alone is enough to dismiss the retroactive tax argument altogether. That is so although the petitioners invested in discoveries at a certain tax rate, but the law and the rescindment of the deduction resulted in a higher tax rate. The future income of the petitioners is subject to the tax regime that will apply when the profits are produced. Therefore, the law that sets the new tax rate does not apply retroactively. This is a common legislative situation.
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The Zemach Committee -export restrictions Until the appointment of this committee, there had been no restriction on the amount of natural gas that the concessionaires were entitled to export to foreign markets. They were therefore free to decide to whom they would sell their gas based exclusively on commercial considerations. However, following lobbying by several NGOs that called for a total ban on gas exports, in order to guarantee long-term supply to the Israeli market of environment-friendly natural gas, the Government decided to appoint yet another committee, the Zemach Committee. This committee, headed by the Director-General of the Ministry of Energy, Shaul Zemach, was appointed in October 2011, with the mandate to examine Israel's natural gas sector and its future development. The Committee's Report was published in April 5, 2012. 53 available here: http://www.jpost.com/Israel-News/Greek-firm-to-buy-Israels-Karish-and-Tanin-gas-reservoirs-for-1485m-464385 49 The Committee came to the conclusion that a total ban on gas export would not be in the interest of the country, considering that the domestic consumption was not very high, and that the possibility of exporting the gas is what served and will continue to serve as the incentive for private companies to invest in exploration and to obtain necessary financing. 54 Should the government impose such a ban, the committee was of the opinion that it would most likely deter the required level of exploration and development of gas fields in Israel's economic waters. All the same, the committee also acknowledged the importance of guaranteeing Israel's domestic consumption of natural gas and it decided that given the circumstances it would be reasonable to guarantee these needs for the next 25 years. It assessed that the quantity required to supply these needs was 450 BCM, and recommended to review and update the quantity every five years. 55 Hence, it recommended introducing export licensing for natural gas and determining an export quota for each gas field.
These recommendations were met with strong criticism and demonstrations by NGOs, but eventually the Government adopted the Zemach Committee's recommendations subject to the modification that the quantity that should be guaranteed to the domestic market is 540 BCM (about 57% of the estimated gas deposits, which would guarantee domestic consumption for 29 years).
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As a result of this development, the gas companies had yet another restriction imposed on them: their exports are subject to a quota system, whereby they may export only around 43% of the gas in their possession, even in a situation where they can obtain significantly higher prices on the world market than in the Israeli market. This restriction also forces them to limit production according to the quantities that they are able to sell for domestic consumption.
Another Supreme Court challenge: "No exports should be allowed"
The Government decision to adopt the Zemach Committee's recommendations (with some modifications) was also challenged at the Supreme Court. The challenge was not submitted by the gas companies against the export restriction, but rather by several NGOs who were of the opinion that no export of the natural gas should be allowed and that it should all be reserved for domestic consumption. The main legal argument of the petitioners was that the government lacked authority to make this decision, and that being such a significant matter, with far-reaching implications for the economy and the environment, it must be legislated in the Knesset and not passed by the cabinet alone. 57 The argument was based on what is known as the "non-delegation doctrine", according to which so-called "primary arrangements" ought to be determined by the legislator and not delegated to the executive branch.
The petition was dismissed by a 5-2 majority decision in October 2013. 58 It should be noted that the exact status of the non-delegation doctrine in Israeli constitutional law is disputed, among both judges See also Amiram Barkat, "Tzemach Committee: Export 50% of Gas Reserves", Globes 5/4/2012 (Available at: http://www.globes.co.il/en/article-1000739532 54 See the full report, ibid., p. 85. 55 Ibid., p. 4.
56 Government Decision No. 422, 26.6.2013. It should be noted that the Zemach Committee's recommendations were adopted by seven out of the eight members of the committee. One of the members, the Director General of the Ministry of Environmental Protection, wrote a dissenting opinion according to which the government should wait three more years until taking a decision in this matter, because the factual basis for the committee's decisions was still too weak. If nevertheless the government should decide to disregard her recommendation, she recommended guaranteeing not 450 BCM, but 550 BCM for domestic consumption. Hence, in terms of the quantity of gas set aside for domestic consumption, the government's final decision was closer to this dissenting opinion than to that of the majority opinion. 57 and scholars. 59 The President of the Supreme Court, Judge Asher Grunis, who wrote the majority opinion, expressed the prevailing opinion according to which the doctrine is at most an interpretative rule that creates a rebuttable presumption. Accordingly, the legislator is presumed not to have delegated to the administrative branch the authority to determine basic primary policy, but only to implement the policy according to the principles determined by the legislator. 60 Where the act of the executive branch is violating fundamental rights, the rule will be more strictly applied than when there is no such violation. 61 In the present case, the petitioners tried to argue that there was such a violation, because the government's decision harms the rights of future generations, who may not be able to enjoy inexpensive and clean sources of energy, because the natural gas has run out. This argument was dismissed by the majority opinion, who found that there was no clear and concrete violation of fundamental rights but rather vague speculations about what might or might not happen in the future. 62 The Court also found that the Knesset had in fact authorized by law the Minister of Infrastructures, Water and Energy to determine the amounts of oil or gas that right-holders were required to supply to the domestic market. The authorization is found in Article 33(a) of the Petroleum Law, 5712-1952, which provides:
The Minister may, after consultation with the Authority, require lessees to supply first, at the market price, out of the petroleum 63 produced by them in Israel and the petroleum products produced therefrom, such quantity of petroleum and petroleum products as, in his opinion, is required for Israeli consumption, and to refine it in Israel as far as they have refining facilities and to sell it in Israel.
President Grunis chooses to interpret this provision in the general context of the Petroleum Law, whose objective is to maximize the country's aggregate welfare and to balance between the need to preserve the State's natural resources, on the one hand, and the need to create appropriate incentives to oil and gas explorers in order to facilitate exploration and development of these resources, on the other hand. The Court is of the opinion that it is difficult for the prime legislator to make the detailed provisions that are required to reach the proper balance in this field, and that therefore it is reasonable for the legislator to delegate to the executive branch the authority to determine how much gas should be reserved for the domestic market. 64 The Vice President of the Court, Justice Miriam Naor, added that in her opinion, Article 34 of the Petroleum Law grants rights-holders an unlimited right to export the petroleum they find, unless this right is limited by a Minister decision under Article 33 of the Law, by regulations or by contract. 65 That is another reason that Article 33 must be seen as a general authorization to restrict 59 See Gideon Sapir, "Nondelegation", 32 61 Ibid., para. 21. 62 One should recall that there are high chances of finding more natural gas in Israel's EEZ, and even if no gas is found there, gas could always be imported from foreign sources. Hence, the argument about harming future generations' fundamental rights is not a very strong one. 63 The term "petroleum" is defined in article 1 of the Law as: "any petroleum fluid, whether liquid or gaseous and includes oil, natural gas, natural gasoline, condensates and related fluid hydrocarbons and also asphalt and other solid petroleum hydrocarbons when dissolved in and producible with fluid petroleum". 64 H.C.J. 4491/13, supra note 58, para. 42 of the opinion of President Grunis. 65 Ibid., para. 2 of the opinion of Vice President Naor. Article 34 of the Petroleum Law provides: "A lessee may, subject to the regulations, import petroleum and petroleum products into Israel and may refine petroleum, whether produced in Israel or imported from abroad and may process, transport, export and trade in such petroleum and petroleum products." (emphasis added).
exports and to determine the natural gas quantities required for the entire domestic economy, and not just for a particular right-holder.
The two dissenting judges, Jubran and Rubinstein, were of the opinion that to determine the export policy of natural gas, and the amount required for domestic consumption in Israel is a primary arrangement (I would add: similar to what Chief Justice Marshall of the U.S. Supreme Court once called "important matters" 66 ) that needs to be determined by the primary legislator. 67 Article 33, in their opinion, does not delegate such an authority to the Minister. Rather it authorizes him to implement in relation to each and every rights-holder the general policy that the Knesset has determined. 68 Since no such policy has been determined yet, the approval of the Zemach Committee's recommendations in this regard must be brought before the Knesset as part of a general legislative scheme in relation to the natural gas sector.
In this specific challenge, the dissenting opinions of these two judges, standing up for what they considered the protection of democratic rule through the parliament, did not make the day. However, their positions are bound to make a difference in a later challenge against the government's dealings with the gas companies, as we will soon see.
Antitrust problems
Although having overcome this legal challenge, the troubles of the investors were not over yet. Now comes the turn of the Antitrust Commissioner. It so happened that all of the proven gas fields were in the possession of the same two companies: Noble Energy and the Delek Group, whose partnership had majority holdings in all of the four fields. 69 There had been several other companies searching for natural gas in Israel in the past, including foreign ones, but only the Noble-Delek partnership was lucky to find any. Hence, the situation whereby a partnership of two companies is controlling Israel's entire gas supply obviously raises serious competition concerns. Initially, the Antitrust Commissioner Ronit Kan, had in 2006 given the companies an exemption from the prohibition against restrictive agreements.
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However, in 2011, the then Commissioner, Prof. David Gilo, notified the gas companies that he intends to declare them to be parties to a prohibited restrictive agreement in the Leviathan gas field. 71 In 2012, he declared them to be a monopoly in the natural gas sector.
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66 In an often quoted passage dealing with the doctrine of non-delegation in U.S. constitutional law: "[t]he line has not been exactly drawn which separates those important subjects, which must be entirely regulated by the legislature itself, from those of less interest, in which a general provision may be made, and power given to those who are to act under such general provision to fill up the details. After negotiations with the companies, in March 2014 a draft compromise in relation to Leviathan was reached whereby Delek, Avner and Noble will sell their holdings in Karish and Tanin (the small gas fields) to a buyer that will undertake to sell and market its gas only in Israel. 73 This buyer will also receive options to purchase 15.2 BCM gas from Leviathan. The gas companies can market the rest of the gas in Israel until January 1, 2020, at which time the Commissioner will reassess the competitive situation. The compromise also included certain arrangements in relation to the Tamar field. However, in December 2014, after holding a public hearing on the draft compromise, Prof. Gilo announced that he has changed his mind and will not submit the compromise to the anti-trust court.
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The Gas Framework -An attempt to resolve all the regulatory issues Therefore, the Government decided to appoint a team, headed by the chairperson of Israel's National Economic Council, Prof. Eugene Kandel, to look for an alternative solution. The team was composed of representatives from the Ministry of Finance, the Ministry of Energy, the Ministry of Justice, the Antitrust Authority and others. They heard the position of the gas companies and started designing the so-called "Gas Framework" that was to reflect a compromise between the Government and the companies. Without a solution, the companies would not and could not have proceeded to make the huge investments required to develop the Leviathan gas field and to sign gas sales contracts to support the financing of the development. It should be noted that the compromise was reached under the shadow of Noble Energy's threat to sue the State under the Cyprus-Israel BIT, although it is not clear how credible this threat was. 75 However, in May 2015, Prof. David Gilo announced his resignation from his position of Antitrust Commissioner, in view of his opposition to the emerging gas-framework. As a result, and because of the prolonged search for a new Commissioner, it was decided that the exemption under the antitrust law, as part of the gas framework, would be given by the Minister of Economy, making unprecedented use of Article 52 of the law. http://www.israelnationalnews.com/News/News.aspx/200276#.Vzr2tJF95pg : "Senior Noble executives delivered the ultimatum on the future of the offshore Leviathan field at a meeting with Prime Minister Binyamin Netanyahu this week, according to Maariv. It said the firm would pursue international arbitration if a framework deal with Israel laying out parameters for developing Leviathan, among other issues, is not enacted "in the near future." See also: http://www.globes.co.il/news/article.aspx?did=1001089189 . This legal option has possibly become available because Noble Energy Mediterranean Inc., a Cayman Islands company, apparently transferred its holdings in the Israeli gas fields to a subsidiary incorporated in Cyprus, in order to come under the Cyprus-Israel BIT. The Israeli authorities, however, claim that under Noble's concession, it is under the obligation to receive approval from the Ministry of Energy for any transfer of its concessionary rights and that such approval has never been granted. Hence, the transfer of the holdings to the Cyprus company is invalid and an arbitration tribunal under the Israel-Cyprus BIT would have to dismiss the claim for lack of jurisdiction. From reports in the press it appears that Israel's State Comptroller is currently investigating whether government approval was or was not given, and how Noble Energy manage to reach a position where it could threaten to sue the government. See: Hedy Cohen, "The State Comptroller is probing whether Noble Energy asked to transfer ownership of its Israeli licenses to a Cypriot subsidiary." Globes (16.12.15), available here: http://www.globes.co.il/en/article-israel-exposed-to-huge-noble-energy-lawsuit-in-cyprus-1001088620 . One should also mention that in the Supreme Court challenge of the Gas Framework discussed below, an "American Legal Opinion" regarding the possible implications of a change in policy under International Law was submitted to the Court by the government, but the Court decided not to refer to it (See H.C.J. 4374/15, infra note 87, on p. 75). This legal opinion is confidential, so we can only speculate about its contents. 76 The Restrictive Trade Practices Law, 5748-1988, Article 52 provides: "The Minister may, following consultation with the Knesset's Economic Affairs Committee, exempt a restrictive trade practice from all or some of the provisions of this Law, if he believes that such action is necessary for reasons of foreign policy or national security."
The draft gas framework was published in July 2015, and it was made subject to a public hearing, both in writing and orally. 77 The framework requires Noble and Delek to sell their holdings in the relatively small Karish and Tanin gas fields within 14 months to a buyer that will be approved by the authorities. 78 Delek -through its units Delek Drilling and Avner Oil Exploration -will have six years to sell its entire 31.3 percent stake in the large and currently Israel's only producing Tamar gas field, and Noble will have to trim its stake in Tamar to 25 percent from 36 percent. 79 The companies will commit themselves to complete the development of the Leviathan gas field (an investment estimated at around $5-6 billion 80 ) until 2019, so that natural gas can be extracted and supplied from there to the Israeli market by July 31, 2019. In return for the fulfilment of these obligations, and several other ones designed to ensure competition in the natural gas market in Israel, the companies will receive the required exemptions from the antitrust prohibitions. The framework also includes provisions on the sale price of the gas, setting a price ceiling and enabling consumers to choose the less expensive of two options. An element was introduced which ensures that domestic prices will always be lower than export prices. There are new provisions in the framework dealing with how to calculate and how to administer the export quotas.
Finally, at the demand of the companies and especially of Noble Energy, a stabilization clause was included in the deal. According to this chapter of the framework (chapter 10), titled "A Stable Regulatory Environment", the Government undertook to refrain from changing, for a period of 10 years, its policy and regulation in relation to the gas market within three of the areas discussed above (taxation, exports and antitrust). The government also undertook to oppose any private bill tabled in the parliament aimed at changing anything in the above fields. If such private bill should pass nevertheless, the government undertook to initiate a bill that would reinstate the previous situation. 81 The government also undertook to carefully examine any change in the regulation of the gas market (i.e., changes to which the stabilization clause does not apply) and to aspire to design a policy that corresponds with accepted standards in OECD countries. The chapter includes two milestones -in 2017 and 2020 -that allow the government to re-evaluate its commitment if the development of the Leviathan gas field should not progress in accordance with the gas companies' commitments.
The gas framework was adopted by the Government, subject to some amendments, in August 2015.
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One of the amendments related to "domestic content": the companies undertook to invest at least $500 million over a period of eight years in Israeli content, such as the employment of Israeli worker and purchase of equipment and services from companies registered in Israel (including foreign companies). 83 77 Ministry of Energy, "The draft outline regarding the increase of the amount of natural gas extracted from the national gas field "Tamar" and fast development of the natural gas fields "Leviathan", "Karish" and Tanin" and other natural gas fields" (Hebrew), (hereafter referred to as "the Gas Framework") available at: http://energy.gov.il/abouttheoffice/newsand updates/documents/shimua/dov_312_2015.pdf 78 Ibid., p.8. 79 Ibid, p.4-7. 80 This is the updated estimate, as it appears in Delek and Avner's financial statements published in May, 2016. 81 This obligation was not in the original draft, but was added to the Framework by the Government's resolution (see next footnote 83 Ibid., Chapter 9. Interestingly, the Resolution does not require that the products be made in Israel in order to qualify as "domestic content", only that they are bought from firms registered in Israel, including foreign firms. One may speculate that this was formulated so in order to avoid violation of Israel's obligations under international trade agreements, such as the GATT and the WTO TRIMS Agreement (see Article 1(a) of the Annex to this agreement). Salaries to domestic workers can qualify as "domestic content" up to a limit of 20% of the total undertaking. Expenditures on academic or industrial research undertaken in Israel, whether purchased by the companies themselves, or by related companies abroad that deal in the gas and oil sector, will also be considered "domestic content", as will expenditures on professional training in corporate social responsibility of the gas companies. Department of Law Working Papers
The framework was also brought to a vote in the Knesset and approved by a 59-51 majority in September 2015. 84 However, this was not a legislative process, but only as a political resolution.
Since the granting of a Ministerial exemption under Article 52 of the Restrictive Trade Practices Act was part of the Government's commitment under the framework, it now became crucial that Aryeh Deri, the Minister of Economy, would grant this exemption to the gas companies. However, Mr. Deri, the leader of the Shas Party, a religious socially oriented party that was a member of the coalition government, after lengthy deliberation, announced that he did not feel that he could grant the exemption. Hence, after more political wrangling, it was agreed in November that he would resign his post and assume a different ministerial position, so that his authorities would be reassigned to the Prime Minister. The Prime Minister, Benjamin Netanyahu, as the Acting Minister of Economy, then announced that he intended to make use of his authority under this article. After conducting the mandatory consultation procedure with the Knesset's Economy Committee -which recommended by a majority decision not to grant the exemption under Article 52 85 -the Prime Minister went ahead and granted the exemption in December 2015.
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The Supreme Court strikes down the Framework Less than two weeks later, several NGOs submitted a petition to the Supreme Court (in its capacity as the High Court of Justice) challenging the gas framework. The challenges focused on two central issues:
(1) the exercise of the authority under Article 52, based on the claim that there were no genuine reasons of foreign policy or national security to justify the exemption and claims against the decision procedure; (2) the Stabilization Clause, challenging the legality and reasonableness of the Government's commitment to prevent itself and future governments from using its prerogative and duty to regulate, when this is needed.
On March 27, 2016, the Supreme Court handed down its earth-shaking decision, striking down the entire gas framework. 87 In a 4-1 judgment, the court found that the stabilization clause unduly restricted future governments' freedom to regulate the gas market and hence is undemocratic and unconstitutional. Deputy Supreme Court President Elyakim Rubinstein wrote: "The stabilization clause in this chapter of the framework, in which the government undertakes for a decade to not only not legislate but to also fight any legislation against the framework's provisions, was decided without authority -and as such is rejected. It was made in contrast to the general principle of administrative law regarding the prohibition of shackling the authority's ability to govern. The government does not have the power to decide not to decide and not to act." Rubinstein J. added that this was especially the case when the government seeks to limit the discretion of the next government, "whose composition and ideology will be different than this one's." 88 He also stated that the stabilization clause substantially binds the Knesset's ability to use its discretion. In reaching his decision, Rubinstein reviewed the 84 "Controversial Natural Gas Deal Passes Knesset", Times of Israel, September 7, 2015, available at:
http://www.timesofisrael.com/controversial-natural-gas-deal-passes-knesset/ . 85 This was expected, since the majority in the Committee is held by the Opposition, who turned the resistance to the Gas Framework into its major political objective. 86 Only one judge, Justice Noam Solberg, dissented and was of the opinion that the stabilization clause was valid. He stressed the fact that the clause did not restrict the Knesset's right to legislate, and that it therefore remains free to initiate changes to the regulation if it thinks that such are required. The Government's undertaking to actively oppose such attempts does not mean that the Knesset cannot succeed in making regulatory changes if the necessary majority is found. Judge Solberg also notes that government obligations to initiate certain laws in the parliament are not uncommon. Such obligations are undertaken, for instance, pursuant to international agreements concluded by the government (and which do not require parliamentary approval, like in other so-called dualistic legal systems, such as the United Kingdom) or pursuant to election promises by political parties, and there is nothing illegitimate in that. He does not see any meaningful distinction between the obligation to legislate a certain law and the obligation to actively oppose the legislation of a certain law. Both of them relate to how the Government is to use its governmental discretion in relation to legislation. While he agrees that an absolute denial of government discretion is unlawful, he is of the opinion that this is not the case here, since the government always has the right to depart from a government promise when special circumstances justify it. 93 In such case, the government will have to compensate the investors, and hence the clause in question is not very different from an economic balancing clause, which Justice Rubinstein appeared as willing to accept. Judge Solberg acknowledges that such duty of compensation may create a "chilling effect", but he does not consider this as negating the government's discretion. The extent of the effect (as a function of the amount of compensation) depends on the nature of the change and of the expenses it causes to the investors, and sometimes this will be found to be a so-called "efficient breach" where the gains from the change in regulation exceeds the costs of compensation. The Government's lawyers had argued before the Court that the stabilization clause is a prerequisite of the entire Gas Framework. 94 This proposition had, in fact, been presented before the Court by Netanyahu himself, who appeared before the Supreme Court, making it the first time in Israeli history that a prime , Oxford, 1998) p. 203 (in French Law, administrative contracts are seen differently from private contracts, whereas for the former there is "an underlying need to recognize the predominance of the public interest, an interest which must prevail, even to the extent of overruling the express terms of the contract"). 94 H.C.J. 4374/15, supra note 71, at p.83. minister appears and addresses the Supreme Court. 95 Hence, and since the Court in its majority opinion decided that the clause was not valid, the Court reached the conclusion that the whole Framework had to be struck down. 96 It did so, although all of the other challenges that the petitioners had raised against the Framework were dismissed. The Court postponed the effect of its decision by 12 months, in order to give the government the time to reach an alternative arrangement. Rubinstein J. was of the view that such arrangement must be part of a legislative scheme approved by the Knesset. 97 However, the majority (3 against 2) of the judges rejected Justice Rubinstein's opinion that a new framework must be made by parliamentary legislation.
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One cannot help but wondering about the logic of Justice Rubinstein's position, which seems to be selfcontradictory. On the one hand, he considers the stabilization clause to be unconstitutional and undemocratic because it binds future governments -despite conceding that as a mere government decision, the government has the right to depart from its promise when special circumstances justify it.
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On the other hand, he requires the government to fix the problem by having the entire gas framework, or at least its main principles, entrenched by legislation, thus making it much stronger and much harder to depart from. In this connection, one should note that during the negotiations with the gas companies leading up to the framework, it was Noble Energy that demanded that the stabilization clause be entrenched in legislation. 100 However, the Government, based on legal advice, so as to maintain some flexibility in case of significant changes of circumstances in the future, rejected this demand. 101 If the Government were to follow Rubinstein's instructions, it would in fact only aggravate the problem that had caused the Court to strike down the gas framework in the first place. Fortunately, on this point, Rubinstein's opinion did not become the binding ruling of the Court.
A new compromise
In view of the Supreme Court's decision, the Government started examining its options in trying to salvage the Gas Framework. A team of government officials headed by Prof. Eugene Kandel started new deliberations and negotiations with the investors. The idea of granting a Government financial guarantee to the investors, which had been raised as an option, was rejected off-hand by the Ministry of Finance. In May 2016 a new compromise was reached. According to the amended version of the Gas Framework, the Government still commits itself to maintain and not change the regulatory regime that 95 Yonah Jeremy Bob, "Netanyahu to High Court: Gas deal helps chance of peace with many countries", Jerusalem Post 14/2/1016. Available at: http://www.jpost.com/Israel-News/Politics-And-Diplomacy/Netanyahu-confronts-High-Court-todefend-natural-gas-policy-in-unprecedented-personal-appearance-444846 96 H.C.J. 4374/15, supra note 71, at p .180. Judge Hayut dissented on this point. While she agreed that the stabilization clause was unconstitutional and had to be struck down, she was of the opinion that there was no need to strike down the other parts of the Framework and that one could leave it to the gas companies to decide whether they want to accept the plan as is without the stabilization clause or reject it entirely. 97 Ibid, p.90 and 95. 98 Ibid, p.179, point D: Judges Fogelman, Hayut and Solberg rejected this requirement, against the dissenting opinions of Judges Rubinstein and Jubran. The reasoning of the majority judges on this issue differed. Judge Solberg agreed with Judges Rubinstein and Jubran that the Gas Framework could be seen as a Primary Arrangement, but he held that even so, the Knesset had already determined all of the principal issues dealt with in the framework and delegated the powers to implement the policies to the executive branch. Judge Chayut agreed with Solberg on that and made the point to disagree with Judges Rubinstein and Jubran's opinion according to which "the whole is greater than the sum of its parts" and that because of the aggregation of so many important issues in one government decision, it needed to be adopted as a whole by the Knesset. Judge Fogelman agreed with Solberg that all the necessary powers had been delegated by the Knesset and therefore found no need to decide on whether the framework was a "Primary Arrangement" or not. 99 H.C.J. 4374/15, supra note 71, at p. 80 and p. 97. applies to the gas sector. However, unlike the previous framework, it does not commit itself to fight private legislative initiatives in the Knesset. It also does not set a fixed time-period for its commitment, thus leaving discretion to future governments. However, the Government promises to propose alternative solutions in order to make up for any such changes that are detrimental to the gas companies, without committing in advance on the content of such solutions. In return for this change in the gas framework, the gas companies have received a benefit in relation to the original framework: instead of having to sell the Karish and Tanin gas fields within 14-18 months, they will have to do so within 16-20 months.
102 The amended gas framework was approved by the Government with only one minister voting against it.
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Antitrust class action for unfair gas prices
The gas companies have not yet solved all of their legal problems. There is still a pending class action lawsuit submitted in 2014 and valued around 13 billion dollars against the holders and operators of the Tamar gas field. 104 The plaintiffs claim that the defendants have been abusing their monopoly power to charge inflated prices for their natural gas sold to the Israel Electric Company (IEC). Since these unfair prices ("double its fair value", according to the claim) have been passed on to the IEC's costumers, the plaintiffs allege that they have the right to claim damages from the defendants on behalf of all the electricity consumers in Israel. After the Gas Framework was approved (and later its compromised version), the defendants claimed that the class action should be dismissed, since the Framework had dealt with all the antitrust issues and granted an exemption to the companies. 105 Interestingly, the Attorney-General (AG) appeared before the court and supported the defendants' petition to dismiss the action. The AG argued that the drastic reduction in the gas prices, as demanded by the plaintiffs, might seriously harm the ability to develop new gas fields, prevent entry of new competitors and undermine the entire gas framework. 106 However, Judge Esther Stemmer of the Central District Court ruled that the exemption given to the gas monopoly in the Gas Framework did not exempt them from the provision in the antitrust law that forbids abuse of monopoly positions. 107 Hence, this class action suit is still looming over the gas companies and only future will tell how it will be resolved. a relatively short period, which repeatedly hurt the entrepreneurs to the benefit of the consumers, might be considered in the eyes of potential entrepreneurs and investors in the future as harming the business environment, may cause a decline in their investments in Israel and harm the economy. Such harm may exceed the benefit that can be obtained from these decisions in the short run.
The study also addresses the impact of the various restrictions, in particular those imposed on the exportation of natural gas, on the investment in the development of the gas fields: 114 While the State is interested in the development of the gas fields for the domestic market, among other things in order to produce surplus and encourage competition, the entrepreneurs are interested in maximizing their profits, and they will have difficulty in financing expensive development of the natural gas reserves which will create a surplus of supply in the domestic market, in particular when they are not permitted or are unable to export the gas. This problem exists especially in relation to the development of the Tanin and Karish fields and it reduces the probability of their development in the short run. It also affects the exploration and development of new natural gas fields at the present time.
Can it be scientifically proven that this series of decisions to the detriment of the investors, and the regulatory instability described above, have caused, and will continue to cause, a decline in foreign investment in energy exploration? Clearly the answer is no. The economic reality is too complex, with too many factors influencing the decisions of investors whether, how much and when to invest in a certain country and certain sector, for us to be able to provide any conclusive evidence on this question. This is true even when we try to analyze figures from the past, and so much more when we try to make predictions about the future. Therefore, all we can do is to point to certain facts and to discuss their significance for the question we are pondering along with their limitations.
The first fact is that since the first Sheshinski Committee was appointed in 2010, and until the compromised Gas Framework was approved in May 2016, almost no new investors entered the natural gas or oil exploration market. The companies that already held concessions and gas fields in the Mediterranean continued to invest in their holdings, mainly in the Tamar field whose development was already close to completion. However, since that development was completed in 2012, and despite the fact that the more recently found gas fields of Leviathan (2010), Tanin (2012) and Karish (2013) required huge investments in order to be developed, there has been a sharp decline in the volumes of investment in gas and oil exploration from 2013 and onwards. This year coincides with the year that the Zemach Committee's recommendations were approved and once it became clear that the regulatory arrangements in the field were still extremely unpredictable. The above figures represent both domestic and foreign investment volumes in gas and oil offshore exploration and development in Israel, including investment in the development of rigs, platforms, marine pipelines, offshore processing stations, coastal installations etc.
An important factor that must be taken into account when assessing the significance of these figures is that since June 2012 and until November 15, 2016, there were no new offshore licenses awarded as a result of a decision of the Minister of Energy to "close the sea" for new licenses 116 in order to reorganize the system of licenses. 117 This could account for part of the steep decline in investments. However, as noted, it does not account for the lack of investment in the development of the existing undeveloped gas fields, or of the low investment levels in exploration of existing licenses. According to a report by the State Comptroller, at the time of the "closure", on more than 60% of Israel's marine territory there were existing exploration rights, most of which had no connection to the Delek Group or to Noble. However, the explorations decreased gradually, so that in 2013 there were only three drills and in 2014 only one.
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For example, until 2015 there were two valid licenses in the offshore fields named Sara and Myra estimated to hold around 70% of the gas volumes of the Tamar field, held by a partnership of mainly Israeli companies, and which have not yet been fully explored. 119 Two initial drills were not successful. However, seismic studies indicated the possibility of oil and gas at deeper strata that were not explored. 120 If the holders of the concession had been successful in convincing a strong financial investor or a foreign operator to join the project, more drills could have been undertaken with significant investments involved. One should also mention the failed attempt to sell 25% of the Leviathan gas field to Woodside Petroleum Ltd., Australia's second-biggest oil and gas producer, for $2.6 billion. The negotiations started in early 2013, but according to press-reports dragged on for over 17 months "amid concerns over possible changes in Israeli tax and regulatory policies". 121 Eventually the talks failed and the deal was cancelled. In order to raise the huge amount of $5-6 billion required to develop Leviathan, the Delek-Noble Partnership needed to sell part of the field or to conclude long-term export contracts that could serve as collaterals for lenders. However, given the regulatory uncertainty and the restrictions on exports, this became a very difficult task.
The frustration with the lack of foreign investment in the gas sector was expressed by the DirectorGeneral of the Prime Minister's Office in December 2015: 122 There have been a few discoveries of gas in the last few years, in Egypt, Cyprus and Israel. Where isn't there a queue of investors that want to invest? In Israel.
Furthermore, in the Annual Budget Proposal for 2017-2018, in the section where the Government informs the Knesset about developments in the natural gas sector, it stated: 123 Exploration for natural gas in the Mediterranean territories that are within Israel's economic zone ceased in 2015 due to the uncertainty in the sector. In view of the approval of the Gas Framework in 2015, there is now new activity in the sector.
Apart from the frequent changes in the regulatory setting, one should also mention the "anti-tycoon" atmosphere that has evolved over the last few years, 124 along with a very strong anti-establishment civil society fighting for what it believes are the "people's rights". 125 As we have seen, this fighting, both on the streets, in the media and in the courts, have been at least partly successful, often at the expense of the investors. This may also serve to scare off some investors.
Another point that one needs to remember when assessing the impact of the regulatory instability on FDI flows, is that Israel operates in a competitive world. Even with the large discoveries of the last few years, the combined reserves of the Tamar and Leviathan gas fields represent only around 0.4% of the world's total natural gas reserves, and the expected combined annual production from these fields is only 0.1% of global annual production. 126 Hence, Israel needs to maintain an investment climate that is competitive with other gas producing countries.
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What can be done? Reassessment of Israel's foreign investment policy in light of recent developments
The developments described in the previous sections require a reassessment of Israel's investment policies. The natural gas discoveries could be a complete game-changer for the future of the country, both economically and geopolitically. From an economic perspective, they are expected to free the country from an almost 100% dependency on imports for its energy supply, while also opening up new lucrative sources of income from taxes and exports. The Knesset has by law set up a special sovereign wealth fund, named "The Fund for the Citizens of Israel", for all of the State's income from natural gas and oil taxes, in order to ensure that the public will gain maximum benefit from the gas finds. 128 The fund is meant to be a long-term wealth fund whose earnings can be used only for certain social, educational and economic purposes, as will be approved by a special public committee. 129 From a geopolitical perspective, the gas discoveries may establish the basis for future political agreements that can influence the stability of the region and create conditions for cooperation between former adversaries. 130 Such cooperation may have the type of positive spillover effects that classic liberals and functionalists have been talking about. 131 However, for that to happen, huge investments of previously unprecedented magnitudes need to be made in the development of the Leviathan, Tanin and Karish gas fields and in laying of pipelines from them to the Israeli coast and to potential export destinations. The regulatory instability displayed in Israel since the gas was discovered has delivered a serious blow to the country's image as a reliable investor-friendly economy. When you add that to the serious security problems and frequent wars, military engagements and terror attacks that the country has experienced ever since its birth in 1948, one can understand why foreign investors may be hesitant to make huge long-term investments in its natural resource sector. The Israeli Government understands that. That is why in its recently published Offshore Bid Round Launch the Government tries to relieve the expected apprehensions of potential foreign investors by making the following statement: "We are committed to provide long-term regulatory stability and favorable environment for investment."
132 However, foreign investors will naturally ask themselves what guarantees there are for this promise.
There are in principle two levels on which the Israeli Government can try to address the situation and provide guarantees and incentives to foreign investors. One is the domestic level. Here the Government can offer various incentives and benefits to foreign investors, such as tax breaks, subsidies, and improved infrastructure, 133 hoping that these benefits can somehow offset the costs created by the political risks in the country and in the region. However, such benefits are not cheap and come at the expense of the taxpayers and of other worthy causes. 134 The other level at which the problem may be addressed is the international one. The Government can address the legitimate concerns of foreign investors by providing them with international, legally binding, guarantees that will minimize the political risks that jeopardize their investments. Such guarantees will ensure that the investors will not bear the costs of unreasonable or discriminatory acts of the host government or of broken commitments. They are likely to alleviate concerns and help to restore the trust of potential foreign investors in the energy sector. And as long as the government does not act in violation of its international commitments, such tools are considerably less expensive than subsidies, tax breaks and other financial incentives bestowed by governments upon foreign investors. Do BITs in fact help to attract foreign investment? This is a question that is hotly debated in the empirical literature. 135 Some studies point to little or no effect. 136 A study conducted by Mary Hallward-Driemeier, for instance, finds only some correlation between the number of BITs a developing country has in force and the amount of FDI it receives. 137 However, according to her findings, the correlation is stronger for countries with strong domestic institutions, such as Israel.
Several other studies do find positive correlation between BITs and FDI. Neumayer and Spess, for instance, in a study in 2005, found a strong effect of BITs on FDI inflows. 138 They conclude:
The message to developing countries therefore is that succumbing to the obligations of BITs does have the desired payoff of higher FDI inflows … BITs fulfill their purpose, and those developing Department of Law Working Papers countries that have signed more BITs with major capital exporting developed countries are likely to have received more FDI in return.
Another study undertaken by the UN Commission on Trade and Development in 1998, found that BITs "have a consistently positive if somewhat marginal statistical (90%-95% significance levels) impact in the time-series study", and that this "certainly implies that BITs do play a quantifiably positive role in promoting investment."
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Salacuse and Sullivan found that US BITs are more likely to induce FDI inflows than those concluded by other OECD countries, and that a host country with a US BIT is more likely to increase its overall FDI (from all OECD countries) than a country without a US BIT, holding other factors equal. 140 This finding was confirmed in another study by Yoram Haftel, whose research shows that mutually ratified BITs between the US and developing countries increase FDI inflows into those countries, because they operate as a costly signal of pro-investment climate and as a credible commitment to an irreversible protection of foreign investment. 141 Both of these studies would suggest that Israel could benefit considerably from concluding a BIT with the US.
Thus, I believe it is time to reconsider the use of investment treaties as a tool to attract foreign investment to Israel. The belief that FDI will flow to here in abundance, in particular to the energy sector, without any international guarantees is not sustainable anymore, in view of what has happened. It is in the country's interest that for each investment opportunity, several, not one, foreign investor should compete. Moreover, the view that to sign investment treaties with developed countries is a bad signal to international markets, is incorrect and outdated. Ever since NAFTA with its extensive investment chapter was signed in 1992, and in particular during the last few years, we are seeing more and more BITs or comprehensive trade and investment agreements negotiated and signed between developed countries. 142 In an era where Canadian and Australian investors in the United States are protected by an international treaty (NAFTA and the US-Australia FTA 143 , respectively) and vice versa; and at a time when such a treaty with an advanced investment-protection chapter was recently signed and ratified 139 142 The two most famous agreements of this kind are the Trans-Pacific Partnership (TPP) and the Trans-Atlantic Trade and Investment Partnership (TTIP). The TPP was signed in February 2016 between 12 of the Pacific Rim countries, including the developed countries Australia, Canada, Japan, New Zealand, Singapore and the USA, and it contains an investment chapter with ISDS. The agreement is awaiting ratification, but now it seems unlikely that the USA will ratify it given the election of President Donald Trump who has vowed to withdraw from the agreement. However, Japan has already ratified, and other signatories may decide to follow. The TTIP is a proposed agreement between the USA and the EU, which has been negotiated since 2013 and also has a comprehensive and innovative investment chapter. If approved, this megaagreement would cover the world's two largest economies and cross-border investments totaling over $3,300 billion, several times more than any other agreement to date. However, negotiations are not expected to finish before 2019 or 2020, and it remains to be seen if the agreement can be finalized and ratified, given the fierce opposition it arouses in some circles. There are also several other so-called North-North agreements, some of which are mentioned and discussed in the next footnote. 143 See Chapter 11 of the Australia-US Free Trade Agreement of 2005, available here: http://dfat.gov.au/aboutus/publications/trade-investment/australia-united-states-free-trade-agreement/Pages/chapter-eleven-investment.aspx . It should be noted, however, that while this agreement provides comprehensive protection for investment, both pre-and postestablishment, it does not include an ISDS provision. One could also mention the Japan-Korea BIT of 2002, which also provides both pre-and post-establishment protections, and does have an ISDS mechanism.
between the European Union and Canada, 144 and another one between the EU and Singapore 145 awaits final approval, the view that such treaties are only appropriate in North-South relations is clearly obsolete.
In order for such treaties to be effective in attracting foreign investment, one needs to sign them with capital-exporting countries. Such treaties can have general application to all sectors, such as in most BITs, or they can be limited to the energy sector, as with the Energy Charter Treaty (ECT). In fact, the ECT offers many other benefits to Israel's emerging energy sector, in addition to investment protection, that are worth considering, such as market access and freedom of transit. Indeed, one needs to consider whether perhaps the problems described in length above are peculiar to the energy sector, and therefore an investment agreement focused on the energy sector, such as the ECT, may suffice. Another worthwhile option for Israel is to negotiate comprehensive trade and investment agreements with the economic powers in Asia, such as China, India, Japan and Australia. Such agreements are likely to boost both our trade with these countries and to help to attract the capital needed in order to explore and discover more of the gas and oil reserves that are hiding in the sea.
Indeed, we may be seeing a beginning of a reconsideration of Israel's investment policy, in the Government's recent decision to negotiate a comprehensive bilateral investment agreement with Japan.
146 If these negotiations are concluded successfully, this will mark Israel's first modern BIT with a developed country. It remains to be seen whether this is a one-time event or reflects a systematic change of policy as recommended in this article. Department of Law Working Papers have issued such a document, which in effect acknowledges that the investment will be subject to the BIT, in order for the BIT to apply to it. In contrast, for Israeli investments in Germany, there is no such formal requirement. Rather, the definition is: "in respect of investments in the territory of the Federal Republic of Germany, to all investments made in accordance with its legislation"
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